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The following is a quotation of the appropriate paragraphs of 35 U.S. C, 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use 
or on sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-3, 5, 12 and 13 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over EP '008. The reference teaches impact 
modified compositions comprising thermoplastic polyester, core shell impact modifier and an 
ethylene-unsaturated epoxide copolymer. See examples. The instant claims do not limit the ratio 
of (B)/(A) in compositions in which the impact modifier is present in amounts of greater than 
40 % with respect to the combination of the polyester and impact modifier. The impact modifier 
KM653 is a polybutadiene/styrene/methyl methacrylate core shell polymer encompassed by the 
claims or it would have been obvious to use a core shell impact modifier encompassed by the 
claims. See page 3, lines 35-41 . As polycarbonate can fianction as an impact modifier in a 
polyester, it is not clear that claim 12 would exclude the polycarbonate of the reference. 

Claims 1-3, 5, 7-9, 12 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over EP '008. The reference is discussed above. Additionally, ranges for the components in the 
composition are taught at page 2, lines 13-24 and ethylene-unsaturated epoxide copolymers are 
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taught at page 3, line 42 through page 4, line 9. It would have been obvious to vary the amounts 
of the components within the ranges taught by the reference in order to obtain an impact modified 
composition. 

Claims 1-3, 5, 8, 9, 12 and 13 are rejected under 35 U.S.C. 102(b) as anticipated by or, in 
the alternative, under 35 U.S.C. 103(a) as obvious over Dunkle. The reference teaches impact 
modified compositions comprising thermoplastic polyester, core shell impact modifier and an 
ethylene-unsaturated carboxylic acid anhydride copolymer. See examples and claim 1 , With the 
exception of claim 9, the claims do not limit the ratio of (B)/(A) in compositions in which the 
impact modifier is present in amounts of greater than 40 % with respect to the combination of the 
polyester and impact modifier. The impact modifier KM-330 is a polybutylacrylate/methylacrylate 
core shell polymer encompassed by the claims or it would have been obvious to use a core shell 
impact modifier encompassed by the claims. Use of an ethylene-unsaturated carboxylic acid 
anhydride copolymer is anticipated or would have been obvious over the teachings of the 
reference. See col. 6, lines 15-18. 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
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provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1 .130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 3.73(b). 

Claims 1-3, 5, 7-9, 12 ans 13 are provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 1-4, 6 and 8 of 
copending Application No. 09/718,426. Although the conflicting claims are not identical, they are 
not patentably distinct fi'om each other because the claims of this application overlap with the 
claims of S.N. 09/718,426. Applicant's reference to the amendment of claim 1 and new claim 1 1 
in S.N. 09/781426 is noted; however, an amendment has not been received in S.N. 09/718,426 
nor was a copy enclosed with the response filed in the instant application. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 



Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a), Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1. 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS fi'om the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until afl;er 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 
1 .136(a) will be calculated fi*om the mailing date of the advisory action. In no event, however, 
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will the statutory period for reply expire later than SIX MONTHS from the date of this final 
action. 



P. Short 
October 9, 2002 
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PRIMARY EXAMINER 
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